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more by actual operation, allowing the municipal corporation fixing the 
rates, during the test, to give bond to make good any deficit in the amount 
necessary for fair compensation, with interest, and to raise the sum neces- 
sary therefor by tax, or by a charge against the consumers and their prop- 
erty of their proportion of the deficit, after full and complete report by 
the company. Or in case the company seeks an injunction, on the ground 
the rates, if enforced, will be confiscatory, the courts should require the 
company to give bond to refund to those who pay, after the injunction is 
issued, the amounts improperly collected, in case the court should find after 
final hearing that the rates established were valid. Only in some such way 
can such matters be adjusted with fairness to all concerned, and, as the 
court says, it would be of lasting benefit if public service companies would 
meet the public officers half way in an effort to secure and consider the exact 
information necessary to determine with any degree of certainty what is 
right and fair in the particular case. H. L. W. 



Right of the Interstate Commerce Commission to Adduce Testimony. 
— The recent decision of the United States Supreme Court, limiting the 
power of the Interstate Commerce Cgmmission to compel the presence and 
to require the testimony of an unwilling witness, has excited unusual in- 
terest, not only in professional circles, but generally throughout the country. 

In November, 1906, the Commission of its own motion made an order, 
reciting the authority of the act to regulate commerce (Feb. 4, 1887, chap. 
104, 24 Stat, at L. 379, U. S. Comp. Stat. 1901, p. 3154), and authorizing 
an investigation and inquiry into and concerning "certain consolidations and 
combinations subject to the act," with a view to ascertaining "whether such 
consolidations and combinations result in violation of said act or tend to 
defeat its purposes." A hearing was duly instituted, and during the course 
of the inquiry the appellant Harriman was called by the Commission and 
testified as a witness. At the time of the transactions referred to he was a 
director and also the president and the chairman of the executive committee 
of the Union Pacific Railroad Company, the relations between which com- 
pany and certain other railroads were the subject of investigation. It de- 
veloped in the course of the hearing that certain blocks of stock of these 
other companies had been acquired by the Union Pacific. Harriman was 
asked several questions designed to discover whether he or any other direc- 
tors of the road had any interest in the stock so acquired. All questions of 
this nature, by advice of counsel, he declined to answer. From a decree of 
the circuit court, granting a petition of the Commission to compel an an- 
swer, Harriman appealed. Held (Mr. Justice Day, Mr. Justice Harlan and 
Mr. Justice McKenna, dissenting), that witnesses cannot be compelled to 
testify before the Interstate Commerce Commission except in connection 
with complaints for violation of the Interstate Commerce Act, or with inves- 
tigation by the Commission of subjects thai: might have been made the object 
of complaint. Edward H. Harriman v. Interstate Commerce Commission 
(1008), 29 Sup. Ct. 115. 

Power is conferred upon the Commission, under § 12 of the act as 
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amended March 2, 1889, and February 10, 1891 (3 U. S. Comp. Stat. 1901, 
p. 3162), to inquire into the management of the business of all common 
carriers subject to the provisions of the act, and to keep itself informed 
as to the manner and method in which the same is conducted, with the right 
to obtain from such common carriers full and complete information neces- 
sary to enable the Commission to perform the duties and to carry out the 
objects for which it was created. It is further provided by the same section 
that the Commission shall have power to require by subpoena the attendance 
and testimony of witnesses and the production of all books and documents 
relating to any matter under investigation, from any place in the United 
States. 

Mr. Justice Holmes, for the court, in the main opinion, reasons that 
since § 13 of the act provides that parties having a grievance against a car- 
rier shall file a complaint with the Commission, and prescribes generally 
how an inquiry shall be instituted, and that since § 14 makes it the duty of 
the Commission, whenever investigation shall be made, "to make a report 
which shall include findings of facts, etc.," these specific provisions operate 
to exclude the inference of any broader power in § 12. Hence, that the 
power of the Commission to adduce testimony is limited to cases where com- 
plaint is actually made or might have been made, — "where the investigation 
concerns a specific breach of the law." 

Mr. Justice Day, in a vigorous dissenting opinion, characterizes this 
construction of the act as, in effect, "entirely reforming the act of Congress, 
substituting for it, by judicial construction, a much narrower act than Con- 
gress intended to pass, and did, in fact, pass." He interprets the sections 
and provisions of the act referred to in the majority opinion as constituting 
"two kinds of investigation, one under § 12, upon the initiative of the Com- 
mission, without written complaint; the other under §13, where investiga- 
tion and orders are made upon complaint." 

In the interpretation of the provisions of the Interstate Commerce Act 
it has been held that "the act is drawn upon broad lines and will be 
construed in the same manner." Interstate Commerce Commission v. East 
Tennessee, etc., R. R. Co., 85 Fed. 107. A perusal of former opinions of 
the supreme court justifies that assertion. Thus, in the case of Interstate 
Commerce Commission v. Brimson, 154 U. S. 447, 14 Sup. Ct. 1125, the 
court had under consideration that part of the act which provides for an 
investigation by the Commission on its own motion. With reference to the 
decision in the principal case, the following is a pertinent excerpt from that 
opinion: "All must recognize the fact that the full information necessary 
as a basis of intelligent legislation by Congress from time to time upon the 
subject of interstate commerce cannot be obtained, nor the rules established 
for the regulation of such commerce be efficiently enforced, otherwise than 
through the instrumentality of an administrative body representing the 
whole country, always watchful of the general interests, and charged with 
the duty not only of obtaining the required information, but of compelling, 
by all lawful methods, obedience to such rules." The same doctrine was 
affirmed in Interstate Commerce Commission v. Cincinnati, N. O. & T. 
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P. R. Co., 167 U. S. 479, 506, 17 Sup. Ct. 8g6. "It (the Commission) is 
charged with the duty of inquiring into the management of the business 
of railroad companies, and to keep itself informed as to the manner in 
which the same is conducted, and has the right to compel full and complete 
information as to the manner in which such carriers are transacting their 
business." 

In the light of these former decisions, and with that provision of the 
act in mind that the Commission "may institute any inquiry on its own 
motion, in the same manner and to the same effect as though complaint had 
been made," there would appear to be weight in Mr. Justice Day's conten- 
tion that the construction put upon the act by the majority of the court 
"defeats its purpose." At all events, there, can be no doubt that the effect 
of the decision is to materially abridge the power, and perhaps the efficiency, 
of the Commission. Since the defect in the act is a want of - power, how- 
ever, and not an unconstitutional delegation of it, it may be remedied by 
Congressional action. 

It is interesting to note, in this connection, the attitude of the Commis- 
sion itself with reference to the effect of the doctrine thus laid down by the 
supreme court. In the twenty-second annual report of the Interstate Com- 
merce Commission, transmitted to Congress January 11, 1909, the following 
comment appears: 

"This Commission, in administering this power of investigation, which it 
has assumed to exercise in the past, has repeatedly held that the private 
dealings of individuals in private matters could not be inquired into. It has, 
however, ruled that it might inquire to the fullest extent into the operations 
of railroads and the officers of railroads. The Union Pacific Railroad is not 
a private enterprise — it is a public servant, discharging, as the agent of the 
government, a public function. Its stocks are worthless except as they derive 
value from the charges which are imposed upon the public for the render- 
ing of this public service. In the opinion of this Commission, when Mr. 
Harriman assumes control of the Union Pacific Railroad he ceases to be a 
private individual to that extent and can no longer claim protection, which, as 
a private person engaged in a strictly private pursuit, he might insist upon. 
It was our opinion that he might properly be required to state whether as 
an individual he had sold to the Union Pacific, which he controlled, stocks 
belonging to himself, and, if so, that he should further be required to state 
what profit he had individually made out of this transaction. If this gen- 
tleman is allowed to accumulate from the manipulation of these public 
agencies vast sums of money which must finally come from the body of the 
people, we think he is so far a trustee of the people that he cannot object 
to stating the manner in which these accumulations have been made." 

It will be observed that the Commission insists upon the view which has 
characterized the tone of its public utterances since its origin, — that one of 
its most important functions is to act in an advisory capacity with reference 
to remedial legislation by Congress along the lines of interstate commerce. 
Without further assistance from Congress itself, however, this view is ap- 
parently not destined to receive unqualified judicial approval. 

E. A. M. 



